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ENGROSSED SENATE BI LL 5516

Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2010 Regul ar Session

By Senators Franklin, Kline, Kohl-Wlles, Regala, Fraser, Kauffman
and Shin

Read first tinme 01/26/09. Referred to Commttee on Judiciary.

AN ACT Relating to drug overdose prevention; anmending RCW
18. 130. 180; reenacting and anendi ng RCW9. 94A. 535; addi ng a new section
to chapter 69.50 RCW adding a new section to chapter 18.130 RCW and
creating a new section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature intends to save |ives by
increasing tinely medical attention to drug overdose victins through
the establishnent of limted imunity from prosecution for people who
seek nedi cal assistance in a drug overdose situation. Drug overdose is
the | eading cause of unintentional injury death in Washington state,
ahead of notor vehicle related deaths. Washington state is one of
si xteen states in which drug overdoses cause nore deaths than traffic
accidents. Drug overdose nortality rates have increased significantly
since the 1990s, according to the centers for disease control and
prevention, and illegal and prescription drug overdoses killed nore
than thirty-eight thousand people nationw de in 2006, the | ast year for
which firm data is available. The Washington state departnent of
health reports that in 1999, unintentional drug poisoning was
responsi ble for four hundred three deaths in this state; in 2007, the
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nunber had increased to seven hundred sixty-one, conpared with six
hundred ten notor vehicle related deaths that sane year. Many drug
overdose fatalities occur because peers delay or forego calling 911 for
fear of arrest or police involvenent, which researchers continually
identify as the nost significant barrier to the ideal first response of
cal l i ng energency servi ces.

NEW SECTION. Sec. 2. A new section is added to chapter 69.50 RCW
to read as foll ows:

(1)(a) A person acting in good faith who seeks nedi cal assistance
for sonmeone experiencing a drug-rel ated overdose shall not be charged
or prosecuted for possession of a controlled substance pursuant to RCW
69. 50. 4013, or penalized under RCW69.50.4014, if the evidence for the
charge of possession of a controll ed substance was obtained as a result
of the person seeking nedi cal assistance.

(b) A person acting in good faith my receive a naloxone
prescription, possess naloxone, and admnister naloxone to an
i ndi vidual suffering froman apparent opi ate-rel ated overdose.

(2) A person who experiences a drug-rel ated overdose and is in need
of medi cal assistance shall not be charged or prosecuted for possession
of a controlled substance pursuant to RCW 69.50.4013, or penalized
under RCW 69. 50. 4014, if the evidence for the charge of possession of
a controll ed substance was obtained as a result of the overdose and the
need for nedi cal assistance.

(3) The protection in this section from prosecution for possession
crimes under RCW 69.50.4013 shall not be grounds for suppression of
evidence in other crimnal charges.

NEW SECTION. Sec. 3. A newsectionis added to chapter 18.130 RCW
to read as foll ows:

The adm ni stering, di spensi ng, prescri bi ng, pur chasi ng,
acquisition, possession, or use of naloxone shall not constitute
unpr of essi onal conduct under chapter 18.130 RCW or be in violation of
any provisions under this chapter, by any practitioner or person, if
the wunprofessional conduct or violation results from a good faith
effort to assist:

(1) A person experiencing, or likely to experience, an opiate-
rel ated overdose; or
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(2) A famly menber, friend, or other person in a position to
assist a person experiencing, or likely to experience, an opiate-
rel at ed overdose.

Sec. 4. RCW9.94A 535 and 2008 ¢ 276 s 303 and 2008 ¢ 233 s 9 are
each reenacted and anended to read as foll ows:

The court may i npose a sentence outside the standard sentence range
for an offense if it finds, considering the purpose of this chapter,
that there are substantial and conpelling reasons justifying an
exceptional sentence. Facts supporting aggravated sentences, other
than the fact of a prior conviction, shall be determ ned pursuant to
t he provisions of RCW 9. 94A 537.

Whenever a sentence outside the standard sentence range i s i nposed,
the court shall set forth the reasons for its decision in witten
findings of fact and conclusions of |[|aw. A sentence outside the
standard sentence range shall be a determ nate sentence.

If the sentencing court finds that an exceptional sentence outside
t he standard sentence range shoul d be i nposed, the sentence i s subject
to reviewonly as provided for in RCW9. 94A. 585(4).

A departure from the standards in RCW 9.94A. 589 (1) and (2)
governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the limtations in
this section, and may be appeal ed by the offender or the state as set
forth in RCW9. 94A 585 (2) through (6).

(1) Mtigating G rcunstances - Court to Consi der

The court may inpose an exceptional sentence below the standard
range if it finds that mtigating circunstances are established by a
preponderance of the evidence. The following are illustrative only and
are not intended to be excl usive reasons for exceptional sentences.

(a) To a significant degree, the victimwas an initiator, wlling
partici pant, aggressor, or provoker of the incident.

(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustained.

(c) The defendant commtted the crinme under duress, coercion,
threat, or conpulsion insufficient to constitute a conpl ete defense but
which significantly affected his or her conduct.

p. 3 ESB 5516. SL
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(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant's capacity to appreciate the wongful ness of his
or her conduct, or to conformhis or her conduct to the requirenents of
the law, was significantly inpaired. Voluntary use of drugs or al cohol
i s excluded.

(f) The offense was principally acconplished by another person and
t he defendant manifested extrenme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nmultiple offense policy of RCW9.94A 589
results in a presunptive sentence that is clearly excessive in [ight of
t he purpose of this chapter, as expressed in RCW9. 94A. 010.

(h) The defendant or the defendant's children suffered a continuing
pattern of physical or sexual abuse by the victimof the offense and
the offense is a response to that abuse.

(1) The_ defendant was_mnaking a_good faith_ effort to obtain_or
provi de nedical _assistance_ for_ soneone_who_is_experiencing_a_drug-
rel ated overdose.

(2) Aggravating G rcunstances - Considered and | nposed by the Court

The trial court may inpose an aggravated exceptional sentence
w thout a finding of fact by a jury under the foll ow ng circunstances:

(a) The defendant and the state both stipulate that justice is best
served by the inposition of an exceptional sentence outside the
standard range, and the court finds the exceptional sentence to be
consistent wwth and in furtherance of the interests of justice and the
pur poses of the sentencing reformact.

(b) The defendant's prior unscored m sdeneanor or prior unscored
foreign crimnal history results in a presunptive sentence that is
clearly too lenient in light of the purpose of this chapter, as
expressed in RCW9. 94A. 010.

(c) The defendant has commtted nmultiple current offenses and the
defendant's high offender score results in sone of the current offenses
goi ng unpuni shed.

(d) The failure to consider the defendant's prior crimnal history
which was omtted fromthe offender score cal cul ati on pursuant to RCW
9.94A. 525 results in a presunptive sentence that is clearly too
| eni ent.
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(3) Aggravating Circunmstances - Considered by a Jury -Ilnposed by
t he Court

Except for circunstances listed in subsection (2) of this section,
the follow ng circunstances are an exclusive |list of factors that can
support a sentence above the standard range. Such facts should be
determ ned by procedures specified in RCW9. 94A. 537.

(a) The defendant's conduct during the comm ssion of the current
of fense mani fested deli berate cruelty to the victim

(b) The defendant knew or should have known that the victimof the
current offense was particularly vul nerable or incapable of resistance.

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a mmj or econom c offense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved multiple victinms or nultiple
incidents per victim

(1i) The current offense involved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(iii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tine; or

(iv) The defendant used his or her position of trust, confidence,
or fiduciary responsibility to facilitate the comm ssion of the current
of f ense.

(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controlled substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the following nay identify a current of fense as a naj or VUCSA:

(1) The ~current offense involved at |east three separate
transactions in which controlled substances were sold, transferred, or
possessed with intent to do so;

(i1) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

(ii1) The current offense involved the manufacture of controlled
subst ances for use by other parties;
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(iv) The circunstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense involved a high degree of sophistication or
pl anni ng, occurred over a |lengthy period of tinme, or involved a broad
geogr aphi ¢ area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharmacist, physician, or
ot her nedi cal professional).

(f) The current offense included a finding of sexual notivation
pursuant to RCW9. 94A. 835.

(g) The offense was part of an ongoi ng pattern of sexual abuse of
the sane victi munder the age of eighteen years manifested by nmultiple
i nci dents over a prolonged period of tine.

(h) The current offense involved donmestic violence, as defined in
RCW 10. 99. 020, and one or nore of the foll owi ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physical, or sexual abuse of the victim manifested by nultiple
i nci dents over a prolonged period of tineg;

(11) The offense occurred within sight or sound of the victims or
the of fender's mnor children under the age of eighteen years; or

(ii1) The offender's conduct during the comm ssion of the current
of fense mani fested deli berate cruelty or intimdation of the victim

(1) The offense resulted in the pregnancy of a child victim of
rape.

(j) The defendant knew that the victimof the current offense was
a youth who was not residing with a | egal custodi an and t he defendant
established or pronoted the relationship for the primary purpose of
victim zation.

(k) The offense was committed with the intent to obstruct or inpair
human or animal health care or agricultural or forestry research or
commer ci al production.

(1) The current offense is trafficking in the first degree or
trafficking in the second degree and any victimwas a mnor at the tine
of the of fense.

(m The offense involved a high degree of sophistication or
pl anni ng.

ESB 5516. SL p. 6
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(n) The defendant used his or her position of trust, confidence, or
fiduciary responsibility to facilitate the comm ssion of the current
of f ense.

(o) The defendant commtted a current sex offense, has a history of
sex offenses, and is not anenable to treatnent.

(p) The offense involved an invasion of the victinm s privacy.

(q) The defendant denonstrated or displayed an egregious |ack of
renorse

(r) The offense involved a destructive and foreseeable inpact on
persons other than the victim

(s) The defendant commtted the offense to obtain or maintain his
or her nenbership or to advance his or her positionin the hierarchy of
an organi zati on, association, or identifiable group.

(t) The defendant conmtted the current offense shortly after being
rel eased fromincarceration

(u) The current offense is a burglary and the victim of the
burglary was present in the building or residence when the crine was
comm tted.

(v) The offense was comm tted agai nst a | aw enforcenment officer who
was performng his or her official duties at the tinme of the offense,
the of fender knew that the victimwas a | aw enforcenent officer, and
the victinms status as a | aw enforcenent officer is not an el enent of
t he of fense.

(w) The defendant commtted the offense against a victim who was
acting as a good sanaritan.

(x) The defendant commtted the offense against a public official
or officer of the court in retaliation of the public official's
performance of his or her duty to the crimnal justice system

(y) The victims injuries substantially exceed the |level of bodily
harm necessary to satisfy the el enents of the offense. This aggravator
iI's not an exception to RCW9. 94A 530(2).

(z)(1)(A) The current offense is theft in the first degree, theft
in the second degree, possession of stolen property in the first
degree, or possession of stolen property in the second degree; (B) the
stolen property involved is netal property; and (C the property danage
to the victim caused in the course of the theft of nmetal property is
nmore than three tines the value of the stolen netal property, or the
theft of the nmetal property creates a public hazard.
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(1i) For purposes of this subsection, "netal property"” neans
commercial netal property, private netal property, or nonferrous netal
property, as defined in RCW19.290.010.

(aa) The defendant conmtted the offense with the intent to
directly or indirectly cause any benefit, aggrandi zenent, gain, profit,
or other advantage to or for a crimnal street gang as defined in RCW
9.94A. 030, its reputation, influence, or nenbership.

Sec. 5. RCW18.130.180 and 2008 ¢ 134 s 25 are each anended to
read as foll ows:

The fol |l ow ng conduct, acts, or condi tions constitute
unpr of essi onal conduct for any |icense hol der under the jurisdiction of
this chapter

(1) The <conmmssion of any act involving noral turpitude,
di shonesty, or corruption relating to the practice of the person's
pr of essi on, whether the act constitutes a crinme or not. If the act

constitutes a crime, conviction in a crimnal proceeding is not a
condition precedent to disciplinary action. Upon such a conviction
however, the judgnent and sentence is conclusive evidence at the
ensui ng disciplinary hearing of the guilt of the |license holder of the
crime described in the indictnment or information, and of the person's
violation of the statute on which it is based. For the purposes of
this section, conviction includes all instances in which a plea of
guilty or nolo contendere is the basis for the conviction and al
proceedings in which the sentence has been deferred or suspended.
Nothing in this section abrogates rights guaranteed under chapter 9. 96A
RCW

(2) Msrepresentation or concealment of a material fact in
obtaining a license or in reinstatenent thereof;

(3) Al advertising which is false, fraudul ent, or m sl eadi ng;

(4) Inconpetence, negligence, or malpractice which results in
injury to a patient or which creates an unreasonable risk that a
patient may be harnmed. The use of a nontraditional treatnment by itself
shall not constitute unprofessional conduct, provided that it does not
result in injury to a patient or create an unreasonable risk that a
patient may be har ned,

(5) Suspension, revocation, or restriction of the individual's
license to practice any health care profession by conpetent authority

ESB 5516. SL p. 8
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in any state, federal, or foreign jurisdiction, a certified copy of the
order, stipulation, or agreenent being conclusive evidence of the
revocati on, suspension, or restriction;

(6) Except when_ authorized by section 3 of this_ act, the
possessi on, use, prescription for use, or distribution of controlled
substances or legend drugs in any way other than for legitimate or
t herapeutic purposes, diversion of controlled substances or |egend
drugs, the violation of any drug law, or prescribing controlled
substances for oneself;

(7) Violation of any state or federal statute or admnistrative
rule regulating the profession in question, including any statute or
rul e defining or establishing standards of patient care or professional
conduct or practice;

(8) Failure to cooperate with the disciplining authority by:

(a) Not furnishing any papers, docunents, records, or other itens;

(b) Not furnishing in witing a full and conplete explanation
covering the matter <contained in the conplaint filed with the
di sci plining authority;

(c) Not responding to subpoenas issued by the disciplining
authority, whether or not the recipient of the subpoena is the accused
in the proceeding; or

(d) Not providing reasonable and tinely access for authorized
representatives of the disciplining authority seeking to perform
practice reviews at facilities utilized by the |icense hol der;

(9) Failure to conply with an order issued by the disciplining
authority or a stipulation for informal disposition entered into with
t he disciplining authority;

(10) Aiding or abetting an unlicensed person to practice when a
license is required;

(11) Violations of rules established by any heal th agency;

(12) Practice beyond the scope of practice as defined by |aw or
rul e;

(13) Msrepresentation or fraud in any aspect of the conduct of the
busi ness or profession;

(14) Failure to adequately supervise auxiliary staff to the extent
that the consunmer's health or safety is at risk;

(15) Engaging in a profession involving contact with the public

p. 9 ESB 5516. SL
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while suffering from a contagious or infectious disease involving
serious risk to public health;

(16) Promotion for  personal gain of any unnecessary or
i nefficacious drug, device, treatnent, procedure, or service,

(17) Conviction of any gross m sdeneanor or felony relating to the
practice of the person's profession. For the purposes of this
subsection, conviction includes all instances in which a plea of guilty
or nolo contendere is the basis for conviction and all proceedings in
whi ch the sentence has been deferred or suspended. Nothing in this
section abrogates rights guaranteed under chapter 9. 96A RCW

(18) The procuring, or aiding or abetting in procuring, a crimnal
abortion;

(19) The offering, undertaking, or agreeing to cure or treat
di sease by a secret nethod, procedure, treatnent, or nedicine, or the
treating, operating, or prescribing for any health condition by a
met hod, neans, or procedure which the |icensee refuses to divul ge upon
demand of the disciplining authority;

(20) The willful betrayal of a practitioner-patient privilege as
recogni zed by | aw;

(21) Violation of chapter 19.68 RCW

(22) Interference with an investigation or disciplinary proceedi ng
by willful m srepresentation of facts before the disciplining authority
or its authorized representative, or by the use of threats or
harassnment against any patient or wtness to prevent them from
providing evidence in a disciplinary proceeding or any other |ega
action, or by the use of financial inducenents to any patient or
witness to prevent or attenpt to prevent him or her from providing
evidence in a disciplinary proceeding;

(23) Current m suse of:

(a) Al cohol;

(b) Controlled substances; or

(c) Legend drugs;

(24) Abuse of a client or patient or sexual contact with a client
or patient;

(25) Acceptance of nore than a nominal gratuity, hospitality, or
subsidy offered by a representative or vendor of nedical or health-
rel ated products or services intended for patients, in contenplation of
a sale or for use in research publishable in professional journals,

ESB 5516. SL p. 10
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where a conflict of interest

IS presented,

as defined by rules of the

disciplining authority, in consultation with the departnent, based on
recogni zed professional ethical standards.

Passed by the Senate February 5, 2010.
Passed by the House February 28, 2010.

Approved by the Gover nor

March 10, 2010.

Filed in Ofice of Secretary of State March 10, 2010.
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